[image: image1.bmp]
[image: image2.bmp]
Co*~ 40,
nww ck

[image: image3.png]
MY

brought them together. They were acutely conscious that they were preparing n 'ijnstrumient f„ r th'e„ages, not"a document adapted only for the eke genbies of ih
time.'9
Original Meaning

The word "commerce" in 1789, like today, had many meanings. The issue is which meaning applied to a national constitution adopted, in part, to enable the legislature to remedy the many problems of trade and of state regulation of trade that then existed. The narrowest dictionary definition of "commerce" as trade in goods was used in 1789 in the context of marketing merchandise. But the lawyers who drafted the com​merce clause as fundamental law for the nation could not have had such a narrow conception. The context of their dealing with commerce was in commercial litigation. The commercial law, also known as the "law merchant," comprehended all transactions for money and in barter.'° The English and American law reports in the second half of the eighteenth century contained many commercial cases concerning transactions for shipping and insurance services" and transactions in legal rights such as bills of exchange and .promissory notes."

Legal historians present massive evidence that the idea of general com​merce included all gainful activity.'' This would mean all transactions in agriculture, manufacturing, transportation, and finance, among others. Among the many treatises illustrating this point is Anderson's four-vol​ume history of commerce. A significant part of this study concerns service transactions in the shipping trade. Tench Coxe, noted economist and delegate to the Annapolis convention, wrote, "The commerce of America, including our exports, imports, shipping, manufactures, and fisheries, may properly be considered as forming one interest. ,2' Hamilton wrote in the Federalist of American marine transport services as "an ACTIVE COMMERCE in our own bottoms. ,26

Chief Justice ~ arshall noted in Gibbons v. Ogden that in the eighteenth century the vA "to regulate" was a synonym for the verb "to govern. "" Regulation included both promotion through subsidy and limitation, including total prohibition.

In the eighteenth century, the preposition "among" also had more than one meaning. In a few contexts, it was used as a synonym for "between." In "treaties among nations" and "hostilities among nations," "among" was substituted for "between" in the context of nations as governments.'$ But in most other contexts, "between" and "among" were not synonyms. Ar the Constitutional Convention, the Committee of Stile would surely have adopted the words "between states" if they had meant from one territory into another .29 "Among" would not have been used in an inter​territorial sense when territories were contiguous because it would not
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have been idiomatic English. The enacted language was not the narrower "commerce between the several states" or its synonym, "interstate com​

merce.

The most common use of "among" in the eighteenth century was "intermingled with" or "in the midst of."3° Such a use made idiomatic sense when applied to groups of persons, but not when applied to contigu​ous territories. Chief Justice Marshall noted in Gibbons that "among" in the commerce clause meant "intermingled with."" The commerce clause seems easier to understand when one uses the definition "in the midst of."

The final step is determining which of the three main uses of the word "state" in the eighteenth century made idiomatic sense with the word "among."" As just noted, the territorial sense of state does not fit. This is in contrast to Article IV, where "state" preceded by the preposition "in" could be interpreted in a territorial sense. Second, "state" in the sense of government does not make sense in the commerce clause. The thrust of Article I, Section 8 is not the governance of intergovernmental relations but of the citizens as a whole.

The idiomatic use of "state" in the eighteenth century, like the word "nation" in the same clause, must be determined here in the context of the word "commerce." The third and most common use of "state" in the eighteenth century was as a synonym for "nation," a group of people with a common government. Article I, Section z., for example, provides that "representatives and direct taxes shall be apportioned among the several states ... according to their respective numbers. ,34 It is this collec​tive use of the noun "state" that makes idiomatic sense with "among." This is reinforced by the evidence that the phrase "several states" was a collective term used to refer to the states as a unified group." Commerce in the midst of the several groups of peoples forming the United States meant all of the commerce in which they engaged, which, in modern usage, would include both interstate and intrastate. The conclusion is that by ratifying this clause, the people vested in Congress a plenary power to regulate all commercial transactions of the people of the United States. Thus, it is not surprising that Tench Coxe spoke of one of the measures of the Convention of 1787 as "the establishment of a national legislature with complete powers over commerce and navigation. » 36

Congress's view of its plenary power over commerce is confirmed by the first Congress's passage of the Coasting Act of September 1, 1789.3' The Congressmen, many of whom were leaders at the Constitutional Convention, adopted a statute licensing vessels "destined from district to district, or to the bank or whale fisheries." This would include both interstate and intrastate travel on the coasts and navigable rivers of the United States. It is notable that this early statute, enacted pursuant to the commerce clause, licensed persons engaging in transactions for the sale of transport services. The first Congress, like the later Supreme Court in
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Gibbons v. Ogden, viewed commerce as not limited to transactions in goods.

The effect of the Coasting Act was to require a national license even if a shipowner was going to operate only between ports in one state. Thus, there was general acceptance at the time of this regulation that Congress had the power to regulate intrastate commerce. The constitutionality of the statute was not challenged.

Early Cases

The early cases indicate the broad scope of the language, "regulate com​merce among the several states." In United States v. William," which upheld the constitutionality of the Embargo Act of 1807, the issue con​cerned the scope of the power to regulate foreign commerce. In holding

that the power to regulate included the power to prohibit entirely, Judge jo~v" Davis wrote that "the power to regulate commerce is not to be confined

to the adoption of measures, exclusively beneficial to commerce itself, or tending to its advancement; but, in our national system, as in all modern sovereignties, it is also to be considered as an instrument for other pur​poses of general policy and interest. ,39 Noting that the congressional power over foreign commerce was exclusive, judge Davis went on to speak of those objects that require national regulation: "Commerce is one of those objects. The care, protection, management and control, of this great national concern, is, in my opinion, vested by the Constitution, in the Congress of the United States, and this power is sovereign, relative to commercial intercourse qualified by the limitations and restrictions expressed in that instrument. "40

In 182o Chief Justice Marshall, on circuit, had to face the issue of whether shipping service or navigation was part of commerce. In Wilson v. United States,4' the issues were whether statutory duties on imports and tonnage applied to foreign privateers and whether a statutory prohibi​tion on bringing a "negro, mulatto or any person of colour" into ports where states barred their entry applied to "coloured" seamen. In holding that under the commerce clause, ships as well as their cargoes may be regulated, Marshall noted that such laws had never been questioned. He stated: "From the adoption of the Constitution, till this time, the universal sense of America has been, that the word `commerce,' as used in that instrument, is to be considered a generic term, comprehending navi​gation." 42
~~

In the 1823 case of Elkinson v. Deliesseline,43 Justic~f o"Hrison,on circuit, held that the power of Congress to regulate foreign commerce and the interstate part of commerce among the several states was exclusive. An 1822 statute of South Carolina provided that free Negro seamen brought into that state from any other state or foreign port should be
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seized and jailed until the ship departed the state. If the captain of the ship failed to pay the expenses of such detention, the free seamen were to be declared slaves and sold. Although the action for writ of habeas corpus concerned a British subject, a free Negro seamen in foreign trade, justice Johnson held the entire South Carolina statute to violate the commerce clause. He rejected the state's argument that it had concurrent regulatory power. over interstate and foreign commerce. Johnson, a noted Jeffer​sonian, wrote: "The right of the general government to regulate commerce with the sister states and foreign nations is a paramount and exclusive right; and this conclusion we arrive at, whether we examine it with reference to the words of the Constitution, or the nature of the grant. That this has been the received and universal construction from the first day of the organization of the general government is unquestionable; and the right admits not of a question any more than the fact. In the Constitu​tion of the United States, the most wonderful instrument ever drawn by the hand of man, there is a comprehension and precision that is unparalleled. ,44

Steamboat Monopoly

The series of cases that arose over the New York state steamboat monop​oly provided major additions to the interpretation of the commerce clause. The original grant in 1798 by the New York legislature to Livingston and Fulton was an exclusive right to navigate the waters of the state with steam-propelled vessels .45 This grant probably came under an exception to the British constitutional tradition against governmental grants of monopoly in the ordinary trades .46 The exception was designed to pro​mote invention and innovation of a new technique, which thus was not in the ordinary trades. But under the precedents, exceptions to the antimonopoly tradition were to be limited in time. Only short-term mo​nopolies were held to benefit the public by fostering innovation. Thus, when the monopoly of Livingston and Fulton was renewed and extended in 18o8 for another thirty years, it was no longer short term, and its validity under English constitutional principles became questionable.

New York enforced the steamboat monopoly both against local vessels and those in interstate commerce. This resulted in retaliatory statutes by New Jersey, Connecticut, and Ohio. If the New York and New Jersey grants of monopoly to rival steamboat companies on the Hudson River had been enforced, steamboat travel between those two states would have had to cease. The greatest public outcry, however, was from New York customers of the monopoly. This provoked New York firms to enter the steamboat business on the Hudson River without securing a license from the monopolists.

The intrastate enforceability of the steamboat monopoly was tested in
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the New York courts in 1811 in Livingston v. Van Ingen.48 The action was for injunction to restrain Van Ingen and associates from operating a steamboat on the Hudson River between New York and Albany. The defendants had failed to obtain a license under the Federal Coasting Act of 1793,49 even though that statute applied to navigable rivers. Conse​quently, they did not allege conflict with a national statute. Chancellor Lansing avoided ruling on the commerce clause, denying the injunction on the ground that it violated the natural right of all citizens to free navigation of the waters of the state." The Court of Errors reversed Chancellor Lansing, ruling that since all persons were free to navigate the waters of New York by every power other than steam, no fundamental principle of government was violated. Furthermore, Chief Justice James Kent ruled that the state monopoly had not violated commerce clause in its dormant state. Kent held a broad view of state power over intrastate commerce: "All the internal commerce of the state by land and water remains entirely, and I may say, exclusively, within the scope of its original sovereignty. "5' In 1825, in another intrastate steamboat case subsequent to Gibbons, Kent's view of the exclusive state power over intrastate commerce was overruled by the New York court."

The Supreme Court held the application of the New York steamboat monopoly to interstate commerce invalid in Gibbons v. Ogden.53 Ogden had an assignment from Livingston and Fulton to operate steamboats from New York to New Jersey. Gibbons was licensed to engage in the coasting trade under the Federal Coasting Act of 1793 and entered the shipping trade in competition with Ogden. Ogden secured an injunction against Gibbons in the New York courts for violation of his monopoly. Chancellor Kent, sitting as trial judge, treated the decision in the Van Ingen case as controlling." He held that a federal coasting license, being a mere permission to operate, did not override the New York statute. This was affirmed in the highest court of New York," and appeal was taken to the Supreme Court of the United States.

The Supreme Court reversed the New York decision and held the state monopoly to violate the commerce clause.

The first issue was whether commerce included the sale of transport services, navigation. Given the long-standing acceptance of statutes regu​lating navigation, the Embargo Act and the Coasting acts, together with lower federal court decisions upholding their constitutionality, it is sur​prising that this issue was seriously argued. Chief Justice Marshall held navigation to be an integral part of commerce, following his earlier opin​ion in Wilson v. United States." "Commerce, undoubtedly, is traffic, but it is something more,-it is intercourse. It describes the commercial intercourse between nations and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse. ,17 He concluded: "All America understands, and has uniformly understood, the
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word `commerce' to comprehend navigation. It was so understood, and must have been so understood when the constitution was framed. "58 The second issue was the meaning of "regulate commerce among the several states." Marshall noted that "among" meant "intermingled with" and that "to regulate" meant "to govern.""' But he defined the phrase "among the several states" somewhat differently from what modern histo​rians say it meant in 1789. This was because he failed to recognize that the most common meaning of "state" had changed by 182,4. Marshall used "state" to mean a territory, not a group of people with a common government.

Marshall defined "commerce among the several states" as "commerce which concerns more states than one.' 60 In modern terms, this is interstate commerce plus that part of intrastate commerce that affects other states. While the facts of the case concerned commerce between states, Marshall's opinion centered on defining the breadth of the phrase. He excluded from national power only that commerce that was completely internal to one state and that did not affect other states. In Marshall's language: "Com​merce among the states cannot stop at the external boundary-line of each state, but may be introduced into the interior. . . . The genius and character of the whole government seems to be, that its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the states generally; but not to those which are completely within a particular state, which do not affect other states, and with which it is not necessary to interfere for the purpose of executing some of the general powers of the government.""

Marshall could have confined his opinion to those facts demonstrating the New York attempt to regulate commerce between states (interstate) and ruled that regulation of this sector of commerce among the several states was delegated exclusively to the national government." Had he done this, his negative implication would have been that the New York decision in the Van Ingen case was valid law because it applied to ports within one state. But Marshall did not want to do this. The Coasting Act of 1793 expressly applied to transport between custom districts and between ports within one district."' Marshall needed the fact of this statute to state a rule broad enough to imply that the decision in the Van Ingen case was wrong. Hence, he said, "the sole question is, can a state regulate commerce with foreign nations and among the states, while Congress is regulating it?""' He could answer the question with a rule that applied to interstate and intrastate transport on the coasts and the navigable rivers that ran to the coasts.

In conclusion, Marshall held that the commerce clause and the suprem​acy clause combined vested in the national government the power to preempt regulation of commerce among the several states." The Coasting Act, under which Gibbons was licensed, was treated as a significant

national regulation of commerce. It was held to preempt the New York grant of monopoly to Ogden's assignors to navigate the coastal waters of New York.

Justice Johnson, concurring, had a broader view of "commerce among the several states" than did the chief justice."' Following his opinion in Elkinson v. Deliesseline,"' Johnson in effect stated that the Constitution delegated to Congress a plenary power to regulate commerce. He further viewed the power in Congress to be exclusive. "It can reside but in one potentate; and hence, the grant of this power carries with it the whole subject, leaving nothing for the state to act upon. ,68 Under this view, the Federal Coasting Act was not relevant. The national commerce power had ousted the state commerce power. Johnson noted, however, that state health and safety laws applied to goods arriving by ship would not be regulations of commerce and thus would not conflict with an exclusive power in Congress to regulate commerce ."9 Likewise, he viewed the state laws supplying or fostering ferries and turnpikes not to be regulations of 70

commerce.

The application of the national commerce power to intrastate com​merce was confirmed by the highest appeals court of New York in holding the steamboat monopoly invalid even in local operation. North River Steamboat Co. v. Livingston7' applied the national preemptive rule of Gibbons to navigation between ports within New York. The chancellor had originally denied an injunction against operation of a steamboat competing with the monopoly between New York City and Troy even though he viewed the commerce power as limited to interstate com​merce. '2 His reason was that under the facts of this case, the boat had stopped en route in Jersey City and thus was for a short time in interstate commerce. By petition and affidavits, the plaintiff asserted that the stops in New Jersey were not bona fide. The chancellor then issued an injunction against direct trips from New York to Troy, but denied an injunction for trips when there was a stop in another state .'3

Upon appeal, the Court of Errors reversed the order for injunction against intrastate voyages and affirmed the denial of injunction against interstate voyages. The court held that the rule of Gibbons v. Ogden necessarily applied to intrastate commerce. If ships arriving from other states could make numerous stops in the state of New York under the rule of Gibbons, enforcing the monopoly only against local carriers with no interstate stops in their routes would foster the unequal treatment in commerce that the commerce clause was designed to prevent.

There were more fundamental reasons for applying the Coasting Act to intrastate voyages. The court held that the constitutional language vested a plenary power in Congress to regulate all commerce. Chief Justice Savage noted the original meaning of the language: "It was the thought that commerce among the States meant among the people of the states;
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that this commerce was internal as related to the Government of the U.S. and its citizens, and as contradistinguished from foreign commerce. It was at that time supposed that the Constitution intended to guaranty to the citizens of the Whole U.S. an equality of commercial rights and privileges.""

Pursuant to this broad commerce power in the Coasting Act of 1793,75 Congress adopted a direct application to intrastate commerce. The act was to apply to ships operating between different districts in different states, between different districts in the same state, and between different places in the same district, on the seacoast or on a navigable river. Given the competition of carriers from many states for this trade, even intrastate trips involved commerce that concerned more states than one. Such trade would not come under Chief Justice Marshall's narrow exception in Gibbons for purely internal commerce that did not affect other states.

Limiting. State, Regulation

In Blown v. Maryland, 76 the Supreme Court reaffirmed the Constitution, as the" ~,protector of free markets. Maryland had passed a license tax, -of $So on'ilnporters or wholesalers before they could sell at wholesale. goods brought into the state. The statute was held unconstitutional"' on two grounds. E n though it was a license tax on importers, it w'as levied on foreign impo s while they were still in their original packages. Thus, it violated Article ,Section zo, the prohibition on state--duties on imports and exports." It °a so violated the commerce clause because it regulated foreign and interstat8,commerce As to the commerce power, Chief Justice Marshall wrote: "The'power is ;;coextensive with the subject on which it 

ed at the external boundary of a state, but 

origress has a right, not only to authorize 

e importer to sell."'s

The next test of the scope of the ommerce clause was in 1829 in Wilson v. Black Bird Creek Marsh Cornka
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commerce. Chief
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Act, this fact was not relevant because no transport
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clause woulnot override this type of state regulation o 

commerce. B`jzt Marshall's dictum noted that Congress coul 

a valid statute concerning small, navigable creeks and the natio 
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Two ideologies' were prominent in American society after the Civil War, whose existence were inconsistent with continuance of the early broad construction of the national commerce power. First, the ideology of laissez-faire, recognized no exceptions in terms of market failures and thus viewed the American industrial revolution of the time as best nur​tured without legal controls.''' The second, the ideology of states' rights, was one element of the effort to heal the social wounds of the Civil War. Both became instruments in the arsenal of the business attorneys to attack 

national regulation. One would expect that these ideologies would have underlain arguments in the Congress, since the legislative branch of gov​ernment is where conflicting viewpoints are to be aired and resolved. But, if commercial regulation passed Congress over the opposition of the business community, it was because the majority of citizens in the largely agricultural nation supported such regulation. In contrast, under a govern​ment of separated- powers it was not expected that the appointed elite that formed the Supreme Court majority would be so overcome with the ideologies of the times that they would remold constitutional language 

in order to veto Congress. Unfortunately, during this era they were so 

overwhelmed, and the countermajoritarian use of the judicial power to 

veto the legislative power became widespread.

The reduction of the commerce power began in 1869 with a limit of 

the term "commerce" imPaul v. Virginia."' The Court upheld a Virginia 

statute requiring bonds of foreign insurance corporations up to $50,000. 

This effectively barred their entry and promoted local monopolies. One 

basis for the decision was Justice,Field's assertion that insurance contracts 

"are not articles of commerce irl any proper meaning of the word. . 

Such contracts are not inter-state transactions, though the parties may ', be domiciled in different states.""' The decision was contrary to the 

explanation" of Marshall in Gibbons v. Ogdenl'6 that all transactions 

(intercourse), including those for services, were. part of commerce.

In 1870 the Court rejected Congress's attempt to assert its plenary 

power over commerce to regulate the quality of goods in transactions. A federal statute made it a misdemeanor to sell illuminating oils that were 

flammable at less than i 1o degrees. The economic rationale of this regula​

-'tion-is the asymmetric information of sellers and buyers. The regulation was most efficient at the national level. But in United States v. Dewitt"' the statute was held unconstitutional as applied to intrastate commerce. Ignoring the view of Marshall in Gibbons that commerce among the several states had to extend into the interior of the states, Chief Justice
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amending power to the people. The decisions during this period did not fit the structural and commercial realities of an integrated industrial economy. It is not surprising that starting in 1937 most of these cases were overruled, expressly or impliedly, though again without reference to the original meaning of the commerce clause.

Two ideologies were prominent in American society after the Civil War, whose existence were inconsistent with continuance of the early broad construction of the national commerce power. First, the ideology of laissez-faire, recognized no exceptions in terms of market failures and thus viewed the American industrial revolution of the time as best nur​tured without legal controls."' The second, the ideology of states' rights, was one element of the effort to heal the social wounds of the Civil War. Both became instruments in the arsenal of the business attorneys to attack national regulation. One would expect that these ideologies would have underlain arguments in the Congress, since the legislative branch of gov​ernment is where conflicting viewpoints are to be aired and resolved. But, if commercial regulation passed Congress over the opposition of the business community, it was because the majority of citizens in the largely agricultural nation supported such regulation. In contrast, under a govern​ment of separated powers it was not expected that the appointed elite that formed the Supreme Court majority would be so overcome with the ideologies of the times that they would remold constitutional language in order to veto Congress. Unfortunately, during this era they were so overwhelmed, and the countermajoritarian use of the judicial power to veto the legislative power became widespread.

The reduction of the commerce power began in 1869 with a limit of the term "commerce" in Paul v. Virginia. 114 The Court upheld a Virginia statute requiring bonds of foreign insurance corporations up to $50,000. This effectively barred their entry and promoted local monopolies. One basis for the decision was justice Field's assertion that insurance contracts "are not articles of commerce in any proper meaning of the word. . . . Such contracts are not inter-state transactions, though the parties may be domiciled in different states.""' The decision was contrary to the explanation of Marshall in Gibbons v. Ogden"6 that all transactions (intercourse), including those for services, were part of commerce.

In 18'70 the Court rejected Congress's attempt to assert its plenary power over commerce to regulate the quality of goods in transactions. A federal statute made it a misdemeanor to sell illuminating oils that were flammable at less than 110 degrees. The economic rationale of this regula​tion is the asymmetric information of sellers and buyers. The regulation was most efficient at the national level. But in United States v. DeWitt117 the statute was held unconstitutional as applied to intrastate commerce. Ignoring the view of Marshall in Gibbons that commerce among the several states had to extend into the interior of the states, Chief Justice
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Chase said the commerce clause implied "a virtual denial of any power to interfere with the internal trade and business of the separate states ...... A key shift in interpretation of the word "among" occurred in the Case o f the State Freight Tax,"9 in which the Court correctly invalidated a state tonnage tax as applied to interstate cargo. The importance to the commerce clause is that this case contained the Court's first authoritative limitation on the word "among." The Court used "between" as a syn​onym for "among" in this context, and as a result of the Court's adoption of "between," commerce among the several states was to be limited to interstate commerce.

This total exclusion of intrastate commerce from the congressional power was reiterated in 1879 in the Trademark Cases."' In the Trademark Act of 1870, Congress had exercised what they considered their plenary power to regulate commerce by enacting a general statute for registration and enforcement of trademarks. This was another regulation founded in the economics of information, and it too was most efficient at the national level. Identifying the origin of articles and protection against "passing off". enables consumers to know the producer and attach quality valuations."' Following the Freight Tax ruling, Justice. Miller invalidated the statute. He wrote: "Commerce among the several States means commerce be​tween the individual citizen of different states. 022 All application of the Trademark Act was held unconstitutional because separation of the interstate application from the intrastate application was not possible.

Another major shift in language that further reduced the meaning of "commerce" arose from later courts' misunderstanding of Kidd v. Pearson.'23 An Iowa statute of 1884 prohibited the manufacture of intox​icating liquors except for medicinal or similar purposes. The law was held constitutional against a distiller whose total output was to be shipped to other states. Justice.Lamar stated: "No distinction is more popular to the common mind, or more clearly expressed in economic literature, than that between manufactures and commerce. Manufacture is transforma​tion-the fashioning of raw materials into a change of form for use. 024 Lamar distinguished the physical manufacture of goods from their sale, which is part of commerce. He held, in effect, that state control of the physical manufacture of a dangerous substance was within the police power of the state. Later courts incorrectly cited Kidd v. Pearson as holding that sale of goods by manufacturers was not commerce.

The effect of this set of cases was that "among" and "commerce" were completely redefined. "Commerce among the several states" was reduced to mean transport between states. This was a fraction of Chief Justice Marshall's "commerce which concerns more states than one." The effect of the shifts in language was to limit the commerce power to interstate movements and those few local activities found to be part of the "stream of interstate commerce" or to have a direct effect on interstate commerce:

THE COMMERCE CLAUSE
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Some of the earliest applications of the new, narrow interpretation of the commerce clause were to frustrate the initial fifteen years of the Sherman Antitrust Act"' except as applied to interstate railroads. The act was designed to remedy the market failure of monopoly. The jurisdiction clause of the Sherman Act, "commerce among the several states," was borrowed directly from the commerce clause. Section 1 applied to agree​ments in restraint of trade. In United States v. E. C. Knight Co., 126 a suit to enjoin agreements to combine almost all the sugar refiners in the United States into one company was dismissed even though the complaint centered on restraint of trade in sales. Although most of the sugar was eventually shipped to other states, the local manufacture of sugar was held not to be commerce. This was an erroneous extension of the rule of Kidd v. Pearson.l2' In Knight, sales transactions by sugar refiners were exempt from antitrust because they were found to have only "indirect" effects on interstate commerce. 128 The same narrow interpretation was applied in dismissing antitrust actions against local stockyards. 121

It was not until 1905 in Swift & Co. v. United States"' that the Knight case was distinguished and antitrust revived. A price-fixing combination of local meat packers in one state was held illegal. Since they made purchase and sales agreements with firms in other states, justice Polmes held that they were "in a current of commerce among the states." In later cases this was called a "stream" of commerce. In Standard Oil Co. v. United States 131 in 1911, the narrow jurisdictional concept of the Knight case was finally overruled.

The laissez-faire bias of the Court majority had its greatest impact in invalidating congressional acts designed to protect employees. The view of the public and the majority of Congress that there were market failures in labor relations requiring legislative action was repeatedly vetoed by five or six members of the Court. Surprisingly, some of these vetoes even occurred in the interstate railroad industry. One railroad case concerned workmen's compensation for injury. The economic basis for statutes requiring such compensation is to force firms to internalize the costs of an externality that arises from the production process. 131 In the first Employers' Liability Cases, 133 a~ 5-to-4 decision invalidated a federal stat​ute making interstate carriers liable for negligent injuries of any employee because it included shop workers who were not in interstate commerce. Congress retreated and passed a similar statute applying only to interstate employees, 134 and this statute was held constitutional. 131 In Adair v. United States, 136 the Court, with three dissents, invalidated a federal act that forbade interstate carriers from requiring employees not to join unions or from discharging those who did join unions. The Court found no direct connection between membership in a union and the carrying on of interstate commerce.

The leading case invalidating federal labor legislation concerned na​
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tional uniformity in prohibiting child labor. The economic rationale for regulation was not only the market's failure to protect the health of children. In an industrial economy, where income levels are high enough so that child labor is not necessary for survival, laws prohibiting child labor force parents to keep children in school. The economic effect is to prevent underinvestment in education so that children will acquire the knowledge and skills needed for this highest possible lifetime productivity and income. 137 But in Hammer v. Dagenhart,138 a, 5-to-4 decision, the Federal Child Labor Act of 1916 was held unconstitutional. The act was drafted in terms of interstate transport because the Court's decisions had reduced the commerce clause to that. It prohibited the shipment in interstate commerce of manufactured articles from factories in which children under fourteen years old were employed in production. Citing the Tenth Amendment, Justice` Day held that the regulation of labor transactions of manufacturers was reserved to the states. Commerce be​gins by "actual delivery to a common carrier for transportation. "139 The Court held that the congressional power to prohibit interstate commerce was limited to articles in themselves harmful or deleterious, such as lottery tickets, impure food and drugs, and prostitutes. Justice Holmes dissented, noting that the constitutional power to regulate interstate commerce was delegated to Congress without qualification: "The Judicial cannot prescribe to the'Legislative Departments of the Government limitations upon the exercise of its acknowledged powers.' ,140

The Court also frustrated an attempt to control child labor through taxation. In Bailey v. Drexel Furniture Co., 141 the Child Labor Tax Law of 1919 was held unconstitutional. This statute had assessed a zo percent tax on profits of firms employing children under fourteen years of age. This too was ruled an indirect method of governing local manufacture. The unreal distinction between transactions of manufacturers and com​merce in these cases inhibited Congress from passing effective labor legis​lation for another fifteen years.

The economic depression of the 193os brought new public demands for federal remedies. The resulting National Industrial Recovery Act of 1933 141 provided for industrial codes of self-regulation of output, prices, wages, and hours of work. Economists who were critical of the statute knew that these particular controls were foredoomed attempts at micro​economic solutions for macroeconomic problems of deflation and unem​ployment. Since the statutes created exceptions to the Sherman Act and promoted monopoly pricing, they would accentuate the depression rather than effect a partial remedy. The legal issues, however, were the adminis​trative standards and the scope of the federal commerce power.

In 1935 in Panama Refining Co. v. Ryan, 143 output controls in the oil industry were held to be an unconstitutional delegation of legislative power because the indefinite standards in the statute put no controls on
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own representatives and bargain collectively. Chief JusticeAHughes, for the majority, upheld the constitutionality of the act and its application to one factory in Pennsylvania. The Court held that congressional authority was not limited by the stream-of-commerce cases. It also explicitly rejected the reasoning of the Schechter and Carter cases, based on indirect effects upon interstate commerce. The Court stated: "We have often said that interstate commerce itself is a practical conception. It is equally true that interferences with that commerce must be appraised by a judgment that does not ignore actual experience. "152 The conclusion was that the stop​page of the company's manufacturing operations by industrial strife would have a most serious effect upon interstate commerce. In the next two years, the Court reaffirmed the application of the Labor Relations Act to intrastate producers. 151

In United States v. Darby154 in 1941, a unanimous Supreme Court upheld the constitutionality of the Fair Labor Standards Act of 1938. 155 The act prohibited interstate shipment of manufactures where the pro​ducer violated the prescribed minimum wages of maximum hours. 15' Darby cut lumber at his Georgia sawmill and sold to customers in other states. He paid less than the legal minimum wage. In the Darby case, the government, for the first time in the century, made a major argument based on the meaning of "commerce among the several states" adopted by Chief Justice Marshall in Gibbons v. Ogden."' Unfortunately, though the word "interstate" is not found in Gibbons, the Court continued to employ this limiting language. "The power of Congress over interstate commerce is `complete in itself, may be exercised to its utmost extent, and acknowledges no limitations other than are prescribed in the Constitution.' "158 In Darby, the rule of Hammer v. Dagenhart,159 that the power to prohibit articles from commerce was limited to items in themselves harmful or deleterious, was expressly rejected and that case expressly overruled. Justice Stone concluded by noting, the relation to the commerce clause of the necessary-and-proper clause and of the Tenth Amendment. As to the former, Congress "may choose the means reason​ably adapted to the attainment of the permitted end, even though they involve control of intrastate activities.""' As to the latter, the Tenth Amendment "states but a truism that all is retained which has not been surrendered.""" The Fair Labor Standards Act was subsequently held applicable to employees in various occupations in intrastate commerce. 162

Agriculture cases approving monopoly pricing through regulations demonstrated the most comprehensive federal governance of purely local commerce. The fact that price elasticity of demand for farm output is very low means that farm income can be materially raised by controlling supply."" This was achieved through acreage controls and marketing orders limiting domestic sales. In United States v. Rock Royal Coopera​tive, Inc.,"" the Court upheld milk-marketing orders under the Agricul-
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tural Adjustment Act of 1935. In Wickard v. Filburn,"5 the Court upheld wheat-marketing quotas under the Agricultural Adjustment Act of 193 8. The decision sustained the allocation of quotas even to crops that were fed to livestock on the same farm. Justice Jackson concluded that "even if appellee's activity be local and though it may not be regarded as commerce, it may still whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce, and this irrespective of whether such effect is what might at some earlier time have been defined as `direct' or `indirect.' "166

Restoration of the broad application of federal power to regulate local commerce was also seen in litigation under the antitrust laws. In United States v. South-Eastern Underwriters Ass'n."' in 1944, the Court over​ruled a 1868 decision and held insurance contracts, each of which is made in a single state, to be a part of commerce. To hold that insurance was not commerce would give the words of the Constitution "a meaning more narrow than one which they had in common parlance of the times in which the Constitution was written. "168 Justice Black referred to Chief Justice Marshall's statement that commerce is among the several states when it "concerns more states than one," or when it will "affect the people of more states than one. "169 In Mandeville Island Farms Co. v. American Crystal Sugar Co.,"' in 1948, the Sherman Act was held applicable to an agreement among processors in a single state to fix prices paid farmers in the same state for their sugar beets, on the ground that these fixed input prices would inevitably affect the processors' output price in interstate commerce. Justice Rutledge, speaking of the line be​tween federal and state power over commerce, states, "The essence of the affectation doctrine was that the exact location of this line made no difference, if the forbidden effects flowed across it to the injury of inter​state commerce or to the hindrance or defeat of congressional policy regarding it.,, 171 In the Women's Sportswear Case 171 of 1949, the Sherman Act was applied to price-fixing combinations of manufacturers in a single city who dealt only with local jobbers who in turn shipped the goods in commerce. Justice Jackson remarked, "If it is interstate commerce that feels the pinch, it does not matter how local the operation which applies the squeeze. ,173

Recent litigation affirming the broad scope of the commerce clause has been under the Civil Rights Act of 1964.1'4 The act guaranteed equal enjoyment of the goods, services, and accommodations of business estab​lishments serving the public without discrimination on the ground of race, color, religion, or national origin. In Heart o f Atlanta Motel, Inc. v. United States,1'5 the Court upheld constitutionality of the act in reference to hotels and motels. The statutory language was limited to enterprises having a direct and substantial relation to the interstate flow of goods and people. "The power of Congress to promote interstate commerce also
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includes the power to regulate the local incidents thereof, including local activities in both the States of origin and destination, which might have a substantial and harmful effect upon that commerce.""' In Katzenbach v. McClung,l" the Court also upheld the section of the 1964 act pertaining to restaurants. The decision was based on the fact that in one year the restaurant purchased $69,683 of meat from a local supplier who had procured it from outside the state.

The modern interpretation of the commerce clause has in effect returned the clause to its original meaning, a plenary power to regulate American commerce. Thus, justice Stevens asserted: "Today, there should be univer​sal agreement on the proposition that Congress has ample power to regulate the terms and conditions of employment throughout the econ​omy.,,1'8 Citing Gibbons v. Ogden,17' he further stated: "Neither the Tenth Amendment, nor any other provision of the Constitution, affords any support for ... judicially constructed limitation on the scope of the federal power granted to Congress by the Commerce Clause. ,180 The Court may continue to use the limiting phrase "interstate commerce," but it now finds that commerce is affected by all local transactions.

Dormant Commerce Power as a Bar to State Regulation

The dormant commerce power protects interstate and foreign commerce from state regulation when Congress has not enacted regulatory statutes on a topic nor expressly adopted state regulation as effecting national policy. "For a hundred years it has been accepted constitutional doctrine that the commerce clause, without aid of congressional legislation, thus affords some protection from state legislation inimical to the national commerce, and that in such cases, when the Congress has not acted, this Court, and not the state legislature, is under the commerce clause the final arbiter of the competing demands of state and national interests. ,181 From an economic viewpoint, the only efficient regulator of carriers or goods moving between states or of transactions between parties in different states is the national government. Conflicting state regulations of such movements or transactions create costs that have to be characterized as economic waste. To raise the key public policy issues, we review the leading cases here."'

The Supreme Court has rendered a series of inconsistent decisions on state regulation of commerce over the last fifty years because it has failed to adhere to first principles as found in the structure of the Constitution. The primary principle that the Court has correctly announced and then ignored is that the national power over interstate commerce is exclusive. 183 This should bar all state laws that attempt directly to regulate interstate commerce and those local regulations that discriminate against or materi​ally burden interstate commerce. The classic case is Wabash, St. Louis &

THE COMMERCE CLAUSE
101

amending power to the people. The decisions during this period did not fit the structural and commercial realities of an integrated industrial economy. It is not surprising that starting in 1937 most of these cases were overruled, expressly or impliedly, though again without reference to the original meaning of the commerce clause.

Two ideologies were prominent in American society after the Civil War, whose existence were inconsistent with continuance of the early broad construction of the national commerce power. First, the ideology of laissez-faire, recognized no exceptions in terms of market failures and thus viewed the American industrial revolution of the time as best nur​tured without legal controls."' The second, the ideology of states' rights, was one element of the effort to heal the social wounds of the Civil War. Both became instruments in the arsenal of the business attorneys to attack national regulation. One would expect that these ideologies would have underlain arguments in the Congress, since the legislative branch of gov​ernment is where conflicting viewpoints are to be aired and resolved. But, if commercial regulation passed Congress over the opposition of the business community, it was because the majority of citizens in the largely agricultural nation supported such regulation. In contrast, under a govern​ment of separated powers it was not expected that the appointed elite that formed the Supreme Court majority would be so overcome with the ideologies of the times that they would remold constitutional language in order.to veto Congress. Unfortunately, during this era they were so overwhelmed, and the countermajoritarian use of the judicial power to veto the legislative power became widespread.

The reduction of the commerce power began in 1869 with a limit of the term "commerce" in Paul v. Virginia."' The Court upheld a Virginia statute requiring bonds of foreign insurance corporations up to $50,000. This effectively barred their entry and promoted local monopolies. One basis for the decision was justice Field's assertion that insurance contracts "are not articles of commerce in any proper meaning of the word. . . . Such contracts are not inter-state transactions, though the parties may be domiciled in different states.""' The decision was contrary to the explanation of Marshall in Gibbons v. Ogden'16 that all transactions (intercourse), including those for services, were part of commerce.

In 1870 the Court rejected Congress's attempt to assert its plenary power over commerce to regulate the quality o£ goods in transactions. A federal statute made it a misdemeanor to sell illuminating oils that were flammable at less than 110 degrees. The economic rat~a~ hale of this regula​tion is the asymmetric information of sellers and-bifyers. The regulation was most efficient- at the national level. But in United States v. Dewitt'17 the statute was held unconstitutional as applied to intrastate commerce. Ignoring the view of Marshall in Gibbons that commerce among the several states had to extend into the interior of the states, Chief justice
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Chase said the commerce clause implied "a virtual denial of any power to interfere with the internal trade and business of the separate states.""' A key shift in interpretation of the word "among" occurred in the Case o f the State Freight Tax,' 19 in which the Court correctly invalidated a state tonnage tax as applied to interstate cargo. The importance to the commerce clause is that this case contained the Court's first authoritative limitation on the word "among." The Court used "between" as a syn​onym for "among" in this context, and as a result of the Court's adoption of "between," commerce among the several states was to be limited to interstate commerce.

This. total exclusion of intrastate commerce from the congressional power was reiterated in 187y in the Trademark Cases."' In the Trademark Act of 1870, Congress had exercised what they considered their plenary power to regulate commerce by enacting a general statute for registration and enforcement of trademarks. This was another regulation founded in the economics of information, and it too was most efficient at the national level. Identifying the origin of articles and protection against "passing off" enables consumers to know the producer and attach quality valuations."' Following the Freight Tax ruling, Justice Miller invalidated the statute. He wrote: "Commerce among the several States means commerce be​tween the individual citizen of different states.""' All application of the Trademark Act was held unconstitutional because separation of the interstate application from the intrastate application was not possible.

Another major shift in language that further reduced the meaning of "commerce" arose from later courts' misunderstanding of Kidd v. Pearson.'23 An Iowa statute of 1884 prohibited the manufacture of intox​icating liquors except for medicinal or similar purposes. The law was held constitutional against a distiller whose total output was to be shipped to other states. Justice Lamar stated: "No distinction is more popular to the common mind, or more clearly expressed in economic literature, than that between manufactures and commerce. Manufacture is transforma​tion-the fashioning of raw materials into a change of form for use.' ,121 Lamar distinguished the physical manufacture of goods from their sale, which is part of commerce. He held, in effect, that state control of the physical manufacture of a dangerous substance was within the police power of the state. Later courts incorrectly cited Kidd v. Pearson as holding that sale of goods by manufacturers was not commerce.

The effect of this set of cases was that "among" and "commerce" were completely redefined. "Commerce among the several states" was reduced to mean transport between states. This was a fraction of Chief Justice Marshall's "commerce which concerns more states than one." The effect of the shifts in language was to limit the commerce power to interstate movements and those few local activities found to be part of the "stream of interstate commerce" or to have a direct effect on interstate commerce:
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